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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 
____________________________________ 
SAMUEL BARTLEY STEELE  )                                  
Plaintiff                        )           No.  10-11458-NMG       
v.                 )                       
                 )  
ANTHONY RICIGLIANO et al.,   ) 
Defendants     ) 
                                                             ) 
 

PLAINTIFF’S OPPOSITION TO THE MOVING DEFENDANTS' MOTION TO 
DISMISS AND FOR OTHER RELIEF 

 
Plaintiff Samuel Bartley Steele Opposes the Moving Defendants' Motion to Dismiss and for 

Other Relief ("Defendants' Motion") on the following grounds.  

I. INTRODUCTION AND SUMMARY OF ARGUMENT 
 
Steele asserts four independently sufficient bases for denying Defendants’ Motion.   

1. Judicial Estoppel: Defendants' Motion takes a position that is "clearly inconsistent" 

with their position in Steele I, which Defendants had succeeded in persuading this Court to 

adopt, and from which now Defendants "would derive an unfair advantage or impose an 

unfair detriment" on Steele if not estopped.  See New Hampshire v. Maine, 532 U.S. 742, 

750-751 (2001) (New Hampshire estopped from asserting terms defining maritime 

boundary inconsistent with terms to which it had previously agreed). 

2. Steele III Alleges ONLY Facts and Issues NOT Litigated or Adjudicated in Steele I:  

This case – Steele III – will, by its terms and its statutory cause of action, litigate only those 
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facts and issues not litigated or adjudicated in Steele I.  No facts, issues of law, or rulings 

from Steele I will be “re-litigated” in Steele III.   

3. Steele III's Claim was Not, and Could Not Have Been, Litigated In Steele I:  Steele 

I, filed October 8, 2008, arose from Steele's earlier-filed Performing Arts ("PA") copyright 

registration of Steele's musical composition and lyrics "Man (I Really) Love This Town" 

("Steele work").  Steele III, on the other hand, arises from Steele's Sound Recording ("SR") 

copyright registration, which occurred on November 23, 2009, and over which this Court 

had no jurisdiction when Steele I was filed.  Steele III could not have been brought on 

October 8, 2008, as the Court implicitly recognized in its April 3, 2009 Order.   

4. Fraud on the Court:  Defendants committed fraud on the Court in Steele I.  

Accordingly, enforcement thereof is "manifestly unconscionable" and Defendants may not 

now "tak[e] any benefit whatever from it."  See Hazel-Atlas Glass Co. v. Hartford-Empire 

Co., 322 U.S. 238, 244-45 (1944). 

Finally, Steele addresses several collateral issues raised by Defendants, including their request 

for stay of Steele III as an alternative remedy and their request for sanctions and attorneys’ fees. 

II. ARGUMENT 
 

1. Defendants are Judicially Estopped from Asserting  Position Clearly Inconsistent with 
Position in Steele I to Impose Unfair Detriment to Steele in Steele III 
 

In Steele I Defendants successfully framed - and thereby limited - the issue before the Court 

as “substantial similarity.”  Defendants, for dispositive motions purposes, conceded facts unrelated to 

substantial similarity - i.e., copying as a factual matter and access - to increase their chances at 
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summary judgment.  The Court’s orders explicitly limited the litigation of Steele I in its entirety - 

from Defendants' motions to dismiss, through discovery, and in its final judgment - to substantial 

similarity.   

In Steele III, on the other hand, the only facts at issue are factual copying and access, that is, 

exact reproduction, the exact issues Defendants' waived – and the Court excluded -  to drastically 

limit the scope of Steele I and, eventually, to win at summary judgment.   

Inherent in, and necessary to, Defendants' claim preclusion argument in Steele III is 

Defendants’ position that access and factual copying were adjudicated in Steele I, a position “clearly 

inconsistent” with their position in Steele I, that access and factually copying could be - and were - 

safely ignored. 

Without good cause, a party may not “gain an advantage by litigation on one theory, and 

then seek an inconsistent advantage by pursuing an incompatible theory… [or] because his interests 

have changed, assume a contrary position, especially if it be to the prejudice of the party who has 

acquiesced in the position formerly taken by him.”  See New Hampshire v. Maine, 532 U.S. at 749. 

Judicial estoppel applies where a “party has succeeded in persuading a court to accept that 

party's earlier position, so that judicial acceptance of an inconsistent position in a later proceeding 

would create ‘the perception that either the first or the second court was misled.’”  See Id. at 750 

(citation omitted). 

Courts typically consider three factors when applying judicial estoppel:  

First, a party’s later position must be “clearly inconsistent” with its earlier position. Second, 
courts regularly inquire whether the party has succeeded in persuading a court to accept that 
party's earlier position… A third consideration is whether the party seeking to assert an 
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inconsistent position would derive an unfair advantage or impose an unfair detriment on the 
opposing party if not estopped. 
 
See Id. at 750-51 (citations omitted). 

Judicial estoppel is an equitable doctrine applied at the Court’s discretion to prevent the 

“improper use of judicial machinery.” See Id. at 742.   

Defendants’ Position and Persuasion of the Court in Steele I: 

In Steele I, Defendants consistently and repeatedly argued throughout that access and 

copying were irrelevant, beginning with their very first appearances:   

“Applying these [legal] standards to the case at bar – regardless of whether copying is 

assumed for the purposes of this motion – the Complaint fails to state a cognizable copyright 

claim...”1  

“Neither access nor copying…can salvage a copyright infringement claim if the works at 

issue are not substantially similar.”2  

“Defendants…  have assumed access solely for the purpose of their pending motion to 

dismiss.   Should this lawsuit not be dismissed, the factual contentions concerning Defendants’ 

purported “access” to the Steele Song, as well as actual copying, will be vigorously disputed.”3  

                                                 

 

1 See Defendants’ Motion to Dismiss Steele I of December 8, 2008 at 8 (Docket No. 18).  (emphasis supplied). 
2 See Defendants’ Motion to Dismiss Steele I Amended Complaint of February 18, 2009 at 8, n.8 (Docket No. 

49) (emphasis supplied). 
3 See Defendants’ Reply to Opposition to Motion to Dismiss Steele I of May 18, 2009 at 3, n.3 (Docket No. 

90) (citation omitted). 
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“In [the instant case], Plaintiffs have alleged copying of portions of a musical composition, 

not digital sampling of portions of sound recordings.”4  

“As the Court noted, there can be no copyright infringement in the absence of a showing of 

substantial similarity, and thus other issues such as access and copying need not be addressed for 

there to be a complete disposition of the matter.”5  

“[The issues of access and copying] are not before the Court.”6  

The Court’s Rulings in Steele I: 

The Court limited the scope of Steele I to the issue of substantial similarity.  See 

Memorandum & Order of April 3, 2009 at 12.7  The Court's April 3, 2009 Order was very clear, 

emphasizing that access and copying were forbidden territory.  See Id.8  As expected, in its final 

judgment on August 19, 2009, the Court analyzed Steele’s infringement claims in terms of 

substantial similarity with no mention of access or factual copying.  See Memorandum and Order of 

August 19, 2009. 

                                                 

 

4 See Defendants’ Reply to Opposition to Motion to Dismiss Steele I of May 18, 2009 at 3, n.4 (Docket No. 
90) (emphasis supplied). 

5 See Defendants’ Motion for Summary Judgment of Steele I of June 10, 2009 at 2 (Docket No. 93) (emphasis 
supplied). 

6 See Defendants’ Reply to Opposition to Motion For Summary Judgment of Steele I of July 29, 2009 at 4, n.3 
(Docket No. 102-2) (emphasis supplied). 

7 The Order stated:  “This Court concludes that the most prudent course of action is to permit, at this stage, 
limited discovery on the issue of substantial similarity. Upon completion of that discovery the Court will entertain 
motions for summary judgment on that specific issue and proceed (of not proceed) accordingly.” See Court 
Memorandum & Order of April 3, 2009 at 12.   

8 "It is worth reiterating that discovery is to be restricted to the issue of substantial similarity and the parties will 
not be permitted to engage in discovery relevant to other aspects of the case, including, without limitation, who had 
access to Steele’s copyrighted work or when or who was responsible for the creation of the allegedly infringing works. 
Steele may offer, by affidavit, expert analysis of his work or the infringing work as deemed necessary and the Court will 
consider such analysis in making the substantial similarity determination."  See Id. 
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Defendants' "Clearly Inconsistent" Position in Steele III: 

Defendants’ cry of claim preclusion asserts, by implication, the prior adjudication of Steele 

III's claims - access and factually copying - in Steele I.  However, not only is this incorrect as a matter 

of fact and law, Defendants’ position in Steele I, that access and factual copying were irrelevant in 

that case,  is "clearly inconsistent" with their current position that Steele III is now precluded 

because access and factual copying were not only relevant in Steele I, but that the Court in Steele I 

actually adjudicated the heretofore irrelevant and ignored issues of access and factual copying. 

Defendants may not first assert a position in one case - conceding facts to narrow issues and 

obtain a favorable judgment - then, in another case, argue the exact opposite position to shield 

themselves from their prior position, i.e., that the prior favorable judgment was based on the facts 

they successfully removed from consideration in the first case.  See New Hampshire v. Maine, 532 

U.S. at 749.   

Judicial estoppel is particularly appropriate where, as here, Defendants’ "interests have 

changed" between Steele I and Steele III and their inconsistent position is "to the prejudice of the 

party who has acquiesced in the position formerly taken by him.”  See Id.  Moreover, "[Defendants] 

succeeded in persuading [this] court to accept [Defendants'] earlier position, so that judicial 

acceptance of [Defendants'] inconsistent position in [Steele III] would create ‘the perception that 

either the first or the second court was misled.’”  See Id. at 750    

2. Mutually Exclusive "Operative Facts:"   

This Court's August 19, 2009 Memorandum and Order ("Steele I Order") on Defendants' 

Motion for Summary Judgment ruled that the works before it were not substantially similar.  See 
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Memorandum & Order of August 19, 2009.  By its terms - and consistent with the Court's rulings 

at the March 31, 2009 hearing and following April 3, 2009 Order - the Steele I Order did not 

adjudicate or enter final judgment as to "access and copying" (i.e., infringement by exact 

reproduction).  See Id. 

As Defendants point out, the "long-established doctrine of claim preclusion" bars relitigation 

of claims that were or could have been made in an earlier suit.  See Defendants’ Motion at 7, citing 

Airframe Systems, Inc. v. Raytheon Co., 601 F.3d 9, 14 (1st Cir. 2010) (“plaintiff had every 

opportunity to fully litigate its various claims against the full range of defendants in an earlier suit 

and made the strategic choice not to do so”). 

Steele III is based entirely on those elements not determined the Steele I Order:  access and 

factual copying.  The entire "nucleus of operative facts" in Steele III - access and factual copying - 

implicates facts and issues intentionally and specifically neither litigated nor ruled upon in Steele I.  

Accordingly Steele III will in no way overlap, duplicate, or relitigate issues of fact or matters of law 

litigated or determined in Steele I.  See Airframe 601 F.3d at 14.   

 Steele III alleges infringement by exact reproduction of Steele's sound recording - shown by 

access and factual copying - pursuant to 17 U.S.C. § 114 ("Scope of Exclusive Rights in Sound 

Recordings"):  

200. Each defendant named herein directly infringed Steele's exclusive rights in the Steele 
Team Song sound recording by reproducing the Steele Team Song sound recording 
without Steele’s permission by sending, forwarding, or otherwise transmitting by e-mail 
or internet, or by copying or downloading by digital means, or otherwise illegally 
copying, the Steele Team Song sound recording before and during the pre-production and 
production of the MLB Audiovisual. 
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See Steele III Complaint, ¶ 200. 
 
Accordingly, the exact facts conceded for argument by defendants, barred from discovery by 

this Court’s Order of April 3, 2009,  and not part of the Court's August 19, 2009 Summary 

Judgment Order in Steele I are the only facts at issue in Steele III.  Thus, this Court's final judgment 

in Steele I does not, given its limited scope, preclude Steele III, which alleges only facts and legal 

claims specifically excluded from the Court's final judgment in Steele I. 

The First Circuit's “transactional approach” defines claims as arising from “all or any part of 

the transaction, or series of connected transactions, out of which the action arose.” See Airframe, 601 

F.3d at 15.  The cause of action, or common nucleus of operative facts, is determined by the (1) 

facts’ relation in time, space, origin or motivation, (2) whether they are convenient as a trial unit, 

and (3) whether such treatment conforms to parties’ expectations. See Id. 

Here, the operative facts of reproduction - Steele III -  as compared to the operative facts of 

substantial similarity - Steele I - are not related in time or space.  See Airframe, 601 F.3d at 14. 

The temporal facts relevant to Steele III's illegal reproduction range from in October 2004 

with Defendant Red Sox's admitted receipt of Steele's sound recording up through August 2007 

with the completion of the MLB Audiovisual.  The infringing reproductions occurred during that 

nearly three-year period in which the pre-production and production of the MLB Audiovisual took 

place.  See Steele III Complaint, ¶200.   

Facts relating to substantial similarity in Steele I, on the other hand, do not occur until the 

facts relating to reproduction are over, i.e.,  August, 2007, after preproduction and production of the 
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MLB Audiovisual, with which the Steele Song was compared in Steele I, as part of the Court's 

substantial similarity analysis. 

As to geography of facts, Steele III's claim of infringing reproduction began in Boston and 

likely spread to Atlanta, Nashville, and New York, at a minimum.  See Steele III Complaint.9  

Conversely, location was irrelevant in determining substantial similarity in Steele I. 

Defendants' reliance on Airframe is misplaced.  Plaintiff in Airframe failed to state a claim, 

failed to amend his complaint, and withheld his claim as a “calculated tactical decision” in order to 

“mere[ly] shift…evidence offered to support a ground held unproved in a prior action.”  See 

Airframe, 601 F.3d at 16.  Steele withheld nothing:  Steele I alleged reproduction, as well as illegal 

derivation and violation of his synch rights in defendants' creation of the MLB Audiovisual.  See 

Steele Complaint of October 8, 2008 (Docket No. 1) at ¶¶ 16, 29, 32; Steele’s Opposition to 

Motion to Dismiss of January 30, 2009 at ¶¶ 1, 2, 6, 8, 11, 13, 16, 18, 20; Steele’s Opposition to 

Summary Judgment of July 17, 2009 (Docket No. 101) at 3, 5-6.   

Nor has Steele's underlying theory for Steele I or Steele III varied.  As this Court noted in 

Steele I:  “Steele contends the [the MLB Audiovisual] was unlawfully derived from his work through 

a method called “temp tracking”… the use of a song as a template to create an audiovisual work 

which, in turn, is used to create a final soundtrack.” See Memorandum & Order of August 19, 2009 

(Docket No. 104) at 3 (emphasis supplied).  

                                                 

 

9 Defendant Red Sox admitted receipt in Boston; Turner Studios, which edited the MLB Audiovisual, is in 
Atlanta, as is Turner Sports; MLBAM is located in New York. 
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More to the point, unlike in Airframe, the facts of “access” and “actual copying” (i.e., 

creation of the MLB Audiovisual and Bon Jovi audio works) were neither “vigorously disputed” nor 

"held unproved in [Steele I].”  See Airframe, 601 F.3d at 16.  Claim preclusion protects parties 

against gamesmanship and claim-splitting, spares judicial resources, and promotes consistency in the 

courts.  See Id. at 14.  These protections apply to Steele as well as Defendants.  Steele III's claim of 

unlawful digital reproduction of his sound recording should not be precluded by this Court's ruling 

on plagiarism and synchronization of his composition Steele I. 

Finally, given the mutually exclusive facts and issues of Steele I and Steele III, and with the 

policy behind claim preclusion in mind, Steele III will not relitigate previously determined claims, 

the Court will not expend unnecessary judicial resources determining facts and issues left unresolved 

from Steele I, and because the Steele III cause of action arises solely from Steele's exclusive right to 

reproduce his sound recording, pursuant to 17 U.S.C. §114, this Court runs no risk of rendering 

inconsistent decisions. 

3. Steele's Claim in III Was Not, and Could Not Have Been, Brought in Steele I   

When Steele I was filed, Steele did not and could not have brought his Steele III claim of 

digital reproduction of his sound recording pursuant to 17 U.S.C. §114.  In fact, the Court in Steele 

I would not have allowed the claim because it would have lacked subject matter jurisdiction over 

such a claim.  Steele I therefore – on clear jurisdictional grounds - has no preclusive effect over Steele 

III. 

The Copyright Act grants authors exclusive rights to, among other things, reproduce “exact 

copies” of their original work and to create “derivative works” based upon the original.  See Coquico, 
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Inc., v. Rodriguez-Miranda, 562 F.3d 62, 66 (1st Cir. 2009). See 17 U.S.C. § 106 (1), (2).   A 

copyrighted musical work may be infringed by exact reproduction of a sound recording or plagiarism 

of the musical composition. See Johnson v. Gordon, 409 F.3d 12, 14, 26 n.8 (1st Cir. 2005) 

(citation omitted); see also 17 U.S.C. § 114 (“Scope of exclusive rights in sound recordings”). 

“’Sound recordings’ are works that result from the fixation of a series of musical, spoken, or 

other sounds.”  See 17 U.S.C. § 101.  Sound recordings are independent works of authorship with 

distinct copyrights. See Johnson v. Gordon, 409 F.3d 12, 26 n.8 (1st Cir. 2005). See 17 U.S.C. 

§102(7).  

As to infringing reproduction of sound recordings, copying as “factual matter” is  

determinative of infringement. See H.R. Rep. No. 94-1476, 94th Cong., 2d Sess. at 106 (1976) 

(“[I]nfringement takes place whenever all or any substantial portion of the actual sounds that go to 

make up a copyrighted sound recording are reproduced.”) 

“An exception to [the substantial similarity] principle, applicable to the reproduction of 

copyrighted sound recordings, is specified in section 114.” See Id. at 61.  See also Bridgeport Music, 

Inc. v. Dimension Films, et al., 410 F.3d 792 (6th Cir. 2005) (“The analysis that is appropriate for 

determining infringement of a musical composition copyright is not the analysis that is to be applied 

to determine infringement of a sound recording.”).  

As the Six Circuit stated in Bridgeport: 

In most copyright actions, the issue is whether the infringing work is substantially 
similar to the original work….The scope of inquiry is much narrower when the work in 
question is a sound recording. The only issue is whether the actual sound recording has been 
used without authorization. Substantial similarity is not an issue… 
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See Id. at 798 n.6 (citation omitted).    

Infringement of a sound recording copyright is an independent cause of action. See 17 

U.S.C. § 501 (“The legal or beneficial owner of an exclusive right under a copyright is entitled, 

subject to the requirements of section 411, to institute an action for any infringement of that 

particular right.”); See also Fharmacy Records v. Nassar, 248 F.R.D. 507, 526 (E.D.Mich. 2008) 

(“In [Bridgeport] the Sixth Circuit drew clear and explicit distinctions between musical composition 

copyright infringement claims and sound recording infringement claims.”); Bouchat v. Bon-Ton 

Dept. Stores, Inc., 506 F.3d 315, 332 (4th Cir. 2007) (Niemeyer, J., concurring) (an author has the 

right to institute an action for each infringement of each exclusive right, but warning against 

“subatomic” claim splitting).  

As to methods of infringing reproduction, the unauthorized digital reproduction – whether 

by e-mail or internet or digital download – constitutes copyright infringement. See Universal City 

Studios Productions LLLP v. Bigwood, 441 F.Supp.2d 185, 190-191 (D.Mass. 2006) 

(“downloading copyrighted media files ‘infringe[s] Plaintiffs' rights of reproduction’ and constitutes 

direct copyright infringement”); See also Sony BMG Music Entertainment v. Tenenbaum, 672 

F.Supp.2d 217 (D.Mass. 2009) (citing “robust” “equities in copyright,” Court held digital file 

transfers infringed sound recording reproduction rights) (citing A&M Records, Inc. v. Napster, Inc., 

239 F.3d 1004, 1014 (9th Cir. 2001) (“[unauthorized parties] who download files containing 

copyrighted music violate plaintiffs’ reproduction rights”)).  Unauthorized digital reproduction via 

email or digital download constitutes whole, exact copying.  See Id. (“file transfer necessarily 

‘involves copying the entirety of the copyrighted work.’”).   
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Steele registered his sound recording – the subject work of Steele III - with the United States 

Copyright Office on November 23, 2009.  As this Court noted in Steele I (in a different context) in 

its April 3, 2009 Order, Steele could only maintain an action for works he had registered or 

preregistered with the copyright office, such registration being a jurisdictional prerequisite for any 

infringement action.  See April 3, 2009 Order, citing 17 U.S.C. § 411(a).10    

Accordingly, Steele could not, as a jurisdictional matter, have maintained a §114 claim in 

Steele I.  While Steele I did assert infringement by reproduction - the reproduction right coexists 

under both §106 and §114 - the issue was, in any event, explicitly excluded from adjudication in 

Steele I, as detailed above. 

In sum, Steele has not had his "day in court" legally, factually, or otherwise with respect to 

his claim of infringing reproduction.  As a factual matter, the issue was excluded entirely from 

consideration in Steele I; as a legal matter, Steele III is Steele’s first and only claim pursuant to 17 

U.S.C. §114 seeking to enforce his exclusive right to reproduction thereunder.    Preclusion of Steele 

III’s infringing reproduction claim – never having been litigated or adjudicated -  would be grossly 

unjust and inconsistent with claim preclusion principles as well as basic notions of due process, 

justice, and fair play. 

4. Fraud on the Court:   

Defendants’ acts constituting fraud on the Court have been briefed in detail in Steele’s 

                                                 

 

10 On March 2, 2010, the Supreme Court held that 411(a)'s registration requirement was not a jurisdictional 
prerequisite.  See Reed Elsevier, Inc. v. Muchnick, 130 S.Ct. 1237 (2010).  Nonetheless, it was in 2008 when Steele I 
was filed - or at least the vast majority of Federal Courts agreed with this Court in so interpreting §411(a). 
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motions, memoranda, and replies filed in Steele I relating to Steele’s Motions for Default as to Major 

League Baseball Advanced Media, L.P. (“MLBAM”) and Vector Management (“Vector”).  In 

addition, on September 16, 2010, Defendants filed a “Notice of Recent Activity” in the instant case 

(Docket Entry #9), which attached, as Exhibit A, a copy of Steele’s September 15, 2010 Motion for 

Sanctions filed with the First Circuit in connection with the pending appeal (09-2571, 1st Cir., 

Pending) of Steele I.   

Exhibit A to Docket #9 in this case, Defendants’ “Notice of Recent Activity,” summarizes 

the currently known extent of Defendants’ fraud and misconduct in this Court and in the First 

Circuit. 

Long-standing Supreme Court law holds that fraud on the court impeaches the judgment 

obtained by such fraud. See Hazel-Atlas Glass Co. v. Hartford-Empire Co., 322 U.S. 238, 244-45 

(1944).   

Where a judgment is fraudulently obtained or otherwise infected with fraud, the Court – this 

Court – has the inherent authority to, among other things, set aside the judgment or limit or 

disregard the judgment’s preclusive effect.  See Chambers v. NASCO, Inc., 501 U.S. 32, 44, 111 

S.Ct. 2123 (1991) (courts have a “historic power of equity to set aside fraudulently begotten 

judgments”); Simon v. Navon,116 F.3d 1, 6 (1st Cir. 1997) (“the power of a court to set aside a 

judgment for fraud upon the court is not limited by [Rule 60]”); George P. Reintjes Co., Inc. v. 

Riley Stoker Corp., 71 F.3d 44, 47 (1st Cir. 1995) ( “under certain circumstances, one of which is 

after-discovered fraud, relief will be granted against judgments regardless of the term of their entry”); 

Tri-Cran, Inc., v. Fallon (In re Tri-Cran, Inc.), 98 B.R. 609, 616 (Bankr.D.Mass. 1989) (“Where a 
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judgment is obtained by fraud perpetrated by an attorney acting as an officer of the court, the 

judgment may be attacked for fraud on the court.”); Medina v. Chase Manhattan Bank, N.A., 737 

F.2d 140, 144 (1st Cir. 1984) (a judgment may lose its preclusive effect in the presence of fraud); 

Boston Regional Medical Center, Inc., v. Reynolds, 2004 WL 1778881 at 5 (D.Mass.) 

(unpublished) (“When a fraud on the court is found, the array of remedies available to redress the 

harm is extensive and would not preclude the undoing of the res judicata effect of a prior 

judgment.”). 

5. Other Issues 

Defendants' Motion devotes all but three and a half pages to issues unrelated to the legal 

basis - claim preclusion - asserted for their Motion.  For the most part, Defendants attempt to paint 

a surreal picture of "Steele and Hunt" running amok, manipulating the innocent and hapless 

Defendants and their counsel, Skadden Arps.  Defendants’ fictional short story also implicitly 

questions the judicial system's ability to sift the wheat from chaff.  As I was taught in law school, for 

an argument to have anything to stand on, it must first pass the "laugh test."  Theirs does not.   

Steele briefly addresses Defendants' additional "issues" below. 

Defendants' Motion to Deny Steele's Request to Proceed in forma pauperis is moot. 

Defendants' Request for a stay of Steele III as an alternative remedy was, until September 4, 

2010, seriously considered - in fact provisionally agreed to (on more limited terms) - by the 

undersigned on August 31, 2010.  However, Defendants' initial quid pro quo terms to enter into a 

proposed stipulation grew to the point where Steele had to reject it - as was Defendants' plan.  See 

September 4, 2010 Letter to Clark, attached as Exhibit 1.  Defendants' Motion to Dismiss should be 
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denied outright.  If the Court orders a stay, however, Steele requests only that the stay be fair to both 

sides, namely that all parties to Steele III are subject to the stay, including all defendants (not just the 

“Moving Defendants”), and that the stay remain in place only until the First Circuit makes its 

determination on the appeal of Steele I (No. 09-2571). 

Defendants' request for an order preventing "Steele or Hunt"11 from filing "new" claims or 

motions should be seen for what it is - beyond its plain language improperly seeking to limit Steele's 

prospective legal rights – that is, further evidence of Defendants' guilt.  Steele has uncovered 

Defendants' well-concealed misconduct during Steele I slowly, and has warned Defendants, 

beginning with the undersigned's June 28, 2010 Letter to Defendants’ Lead Counsel, Clifford Sloan, 

that Steele believed additional misconduct was still being concealed and was likely to be uncovered at 

some point.  A copy of that letter is attached as Exhibit 2.  Indeed, a short time thereafter, Steele 

discovered Vector Management's willful default and simultaneous voluntary appearance of the until-

then unknown entity "Vector 2 LLC" as its proxy.  See Steele's Motion for Default as to Vector 

Management in Steele I. 

Defendants' baseless request for sanctions against the undersigned for "multiplying the 

proceedings" is a perversion:  it was Defendants' own misconduct, fraud on the court, and abuse of 

the pro se Steele in Steele I that brought about the complained-of motions and actions since filed by 

Steele - now with counsel.  Defendants' framing of Steele's efforts to undo or otherwise redress 

                                                 

 

11 Steele, of course, has not filed anything pro se since retaining the undersigned.  Nor has the undersigned filed 
anything other than on Steele’s behalf.  The disjunctive is used to magnify the non-existing “threat” from “Steele and/or 
Hunt.” 
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Defendants' egregious conduct in Steele I as "multiplying the proceedings" has it exactly backwards:  

Steele is seeking merely to have (not multiply) the fair proceedings denied him by Defendants' 

chicanery. 

Significantly, this is Defendants' fifth baseless request or motion for sanctions since June 30, 

2010.12  Defendants have apparently stopped arguing the merits, other than in passing reference, and 

are engaged in an all-out effort to beat back "Steele and Hunt" through intimidation and scare 

tactics.  Defendants' request for fees and costs - Skadden's fees and costs - from Steele is, frankly, 

sickening insofar as it attempts to leverage Steele's known dire financial straits into their increasingly 

aggressive and bad faith attempts to "win at all costs" without regard to the merits or, indeed, 

without a sense of decency. 

It is a sad irony - in the very sad state of affairs between the litigants - that all of Steele's post-

Steele I filings were the direct result of Defendants' own misconduct in Steele I.  Rather than 

concede an inch - much less correct a mile - Defendants have pursued a scorched earth policy, 

intending to simply run out the clock or - better - to run "Steele and Hunt" into the proverbial 

ground with their jaw-dropping recalcitrance and hubris.  

  As Defendants know by now, however, Steele does not respond to threats and will continue 

to pursue his claims - in good faith, as he has from the start - until they have been fully, fairly, and 

finally adjudicated. 

                                                 

 

12 Steele's first and only request for sanctions was made last week to the First Circuit Court of Appeals. 
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A great man once said "bad news doesn't get any better with time; one should disclose, 

forthrightly, bad news at the earliest opportunity."  The legal equivalent might be the wise directive 

often given by partners to new associates:  "Virtually any mistake during litigation can be 'undone' 

with timely admission, appropriate humility, and - most importantly - corrective action." 

Steele awaits, with patience, "corrective action," from Defendants or from the Court. 

WHEREFORE, plaintiff Samuel Bartley Steele requests that the Moving Defendants' 

Motion to Dismiss and for Other Relief be denied. 

 
 

Dated: September 20, 2010   
    Respectfully submitted, 

Plaintiff Samuel Bartley Steele, 
by his counsel, 
 
/s/Christopher A.D. Hunt 
Christopher A.D. Hunt  
MA BBO# 634808 
THE HUNT LAW FIRM LLC 
10 Heron Lane 
Hopedale, MA 01747 
(508) 966-7300 
cadhunt@earthlink.net 

 
 

CERTIFICATE OF SERVICE 
 

I, Christopher A.D. Hunt, hereby certify that this document filed through the ECF 
system will be sent electronically to the registered participants as identified on the Notice of 
Electronic Filing and paper copies will be sent to those indicated as non-registered participants 
on September 20, 2010. 

  
Dated:  September 20, 2010        

 /s/ Christopher A.D. Hunt 
Christopher A.D. Hunt 
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